10 Myths About Labor’s Plan to Swap Refugees with Malaysia

In a joint statement with Malaysian Prime Minister Datuk Seri Najib Tun Razak on May 7, Julia Gillard asr
announced an agreement had been reached to swap 800 future irregular marrtrme arrivals from Australia with
4000 UNHCR recognised refugees from Malaysia over the next four years." Although the details of the plan
are yet to be fully revealed, a number of myths about this so called ‘solution’ have already arisen in the
media. Here are the facts.

MYTH 1: The Labor government is offering boat arrivals a tough but fair choice.

As a result of this new policy, Gillard’s advice to future asylum seekers is, ‘Don’t get on that boat.. what it will
mean is you have given your money to people smugglers, you have risked your life at sea and you will be at
a real risk of ending up in Malaysia instead. 2 Gillard fails to outline the consequences for asylum seekers
who take her advice. This would be to either (1) stay and face persecution; or (2) remain in a country of flrst
asylum where two-thirds of the world’s refugees face exile without basic rights for an average of 20 years
Hardly a fair choice.

MYTH 2: Australia is swapping ‘illegal’ asylum seekers for a greater number of ‘genuine’ refugees

Asylum seekers who enter Australia undocumented are not illegal under the Refugee Convention or
Australian law.* Those who are determined to be refugees — which includes the vast majority of boat arrivals
— have an equal right to be protected as those waiting in overseas camps. No human being is more or less
deserving of freedom from persecution. Furthermore, asylum seekers are not required to remain in countries
such as Indonesia or Malaysia which are not signatories to the Refugee Convention and are either unable or
unwilling to provide asylum seekers with a durable solution and the basic necessities of life.

MYTH 3: Labor’s new policy sends onshore asylum seekers to the ‘back of the queue.’

The new policy will only apply to unauthorised arrivals by sea and not unauthorised arrivals by air. If the
Gillard government was truly concerned about mythical queue jumpers, why do they choose to only
selectively target unauthorised boat arrivals? The answer is that neither the Labor government nor the
opposition are interested in any misplaced notions of fairness; only the potential political gain from exploiting
popular anxiety about being invaded by ‘boat people’. Furthermore, there is no just and orderly queue that
boat arrivals have ‘jumped’. Less than one percent of all refugees in the world are able to access a queue for
resettlement. Even if all refugees were placed in such a queue it would be a wholly unmanageable. There are
15.4 million refugees in the world. If every one of them joined a queue, it would take 192 years to clear.’ The
‘queue’ is a fantasy used to justify the shifting of Australia’s responsibility to the world’s most vulnerable
people offshore.

MYTH 4: Removing 800 asylum seekers to Malaysia is cost-effective

Chris Bowen announced that it would cost $76 million to fly the 800 asylum seekers from Malaysia to
Australia.® The cost of processing asylum seekers while living in the community is roughly equivalent to the
income rate paid through the Asylum Seeker Assistance Scheme (ASAS). The government spent 9 million
dollars on this scheme to provide services to 2802 asylum seekers already living in the community over the
entire 2009—-10 financial year. At that rate, $76 million would provide for 23,661 asylum seekers living in the
community for one year. While this does not include any additional health, counselling and case
management costs, the total figure is undoubtedly significantly lower than flying asylum seekers to Malaysia.
Of course, the human costs of deporting asylum seekers to inhumane conditions is incalculable.

MYTH 5: The asylum seekers transferred to Malaysia by Australia will be treated humanely.

A recent investigation by Amnesty International reports that refugees and asylum seekers in Malaysia are
abused, exploited, arrested and locked up — in effect, treated like criminals.” Malaysia has not signed the
Refugee Convention (and other key human rights treaties) and so does not officially recognise refugee
status. Asylum seekers and even UNHCR registered refugees have no right to work in Malaysia and receive
no assistance from the government. Many must resort to working without authorisation in dangerous and
dirty jobs just to survive, exposing them to abuse and exploitation. 6000 asylum seekers and refugees are
caned annually in Malaysia, a practice that Amnesty International describes as ‘torture’.?
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MYTH 6: Asylum seekers will get ‘special treatment’ to ensure they are treated with dignity and .
respect %

The joint statement released by Gillard and the Prime Minister of Malaysia declares that ‘transferees will not
receive any preferential treatment over asylum seekers already in Malaysia.”® Immigration Minister Chris
Bowen specifically stated that aS}/Ium seekers ‘should not get special treatment in terms of access to any
particular welfare or work rights’. ™ On 2 June, a draft document of the agreement was leaked to the media
which revealed the Malaysian government was proposing to remove all references to human rights and
ensure transferred asylum seekers were not subject to the Refugee Convention but ‘Malaysian laws, rules,
regulations and national policies’."

Bowen has insisted that identity tags will ensure transferred asylum seekers will be treated with ‘dignity and
respect’, however, Malaysian authorities have a history of destroying ID cards issued by the UNHCR.
Malayslan refugees have reported that authorities threw away their UNHCR documents before arresting
them."? Still others said they could only avoid arrest or detention by paying a bribe." Very rarely are police
held to account for the abuses they commit. Given the lack of integrity and oversight over Malaysia’s
immigration practices, neither the Malaysian nor the Australian government is in any position to guarantee
that asylum seekers won'’t be abused.

MYTH 7: Asylum seekers will not be placed in detention

The Malaysian High Commissioner in Canberra has said that the transferred asylum seekers would not be
placed in detention, but instead would ‘mingle’ in the community while their claims were processed.' It has
since been revealed that the transferred asylum seekers WI|| spend six weeks in a new Australian funded
holding centre before being released into the community.'® Once released into the community, the Australian
government cannot guarantee asylum seekers will not be arrested by immigration authorities and sent to one
of Malaysia’s detention centres. Amnesty International reports that asylum seekers and refugees, including
those with UNHCR documents, are susceptible to arrest and detention in ‘filthy and overcrowded’ conditions.
Many are held for months without access to lawyers and with no way of appealing against their detention.
Once in the centres, detainees lack proper health care, sufficient food and clean drinking water. Children are
held with adults and abuse by detention staff is rife. Between 2002 and 2006, 1300 detainees died in
immigration detention, prisons and jails due to inadequate access to healthcare.'®

MYTH 8: Asylum seekers will be protected while living in the community

While living in the community is preferable to detention, asylum-seekers and refugees in Malaysia face the
daily prospect of being arrested and detained in squalid conditions and are vulnerable to abuse and violence
in their homes, in public and at their places of work. During immigration raids, police employ violent tactics to
extort money from them, or to intimidate and harass them. Women refugees and asylum seekers are often
the targets of violence, including sexual or gender-based violence. They have little protection against such
violence, with minimal access to lawyers, medical treatment, safe houses and other necessary support. ‘My
daughter is only 12. Local men have tried to take her twice already,” one woman, a Rohingya refugee from
Myanmar, told Amnesty International. ‘| went to the police but they’ve done nothing. How can | protect my
daughter? At night they come to our house and demand money or a girl. We move but it keeps happening.
We don’t know what to do.”’

MYTH 9: Asylum seekers will be put in a queue and get a fair chance to be resettled.

The exact size of Malaysia’s asylum seeker and refugee population is not known, however, estimates vary
from 90,000 to over 170,000 asylum seekers and refugees. By the end of February 2010, UNHCR said it had
registered some 82,400 asylum-seekers and refugees, 18,500 of whom were children. However, UNHCR
has acknowledged that a large number of people of concern to it remain unregistered. Limited funding and a
difficult operating environment mean that the needs of the refugee population currently outweigh the capacity
of UNHCR to respond adequately.'® Asylum seekers must wait to undergo the refugee status determination
process before being recognised as refugees. Given there is only limited numbers, not all will be submitted
by UNHCR for resettlement. Only 5,865 refugees were resettled in 2008 and 7,509 in 2009."° Clearly, the
prospects of resettlement for up to 170 000 asylum seekers and refugees in Malaysia are dim.
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MYTH 10: Gillard’s new policy is legal and legitimate

under the Refugee Convention and various other international human rights treaties to which we are a
signatory. Professor James Hathaway, a leading international authority on refugee law says the deal blatantly
contravenes Australia’s legal obligations to asylum seekers under the Refugee Convention.?® Chris Bowen is
apparently aware of the heavy moral burden and the questionable legitimacy this new policy carries: ‘I expect
protests, | exPect legal challenges, | expect resistance,” Bowen declared shortly after the policy was
announced.?’ Australia’s detention regime is at a breaking point. Overcrowding, riots and self-harm rates
have skyrocketed. Instead of recognising the source of the problem — mandatory detention — the Labor
government has chosen to punish the victims by ‘getting tough on asylum seekers.” Bowen expects
resistance; the moral depravity of this new policy and government’s horrendous treatment of asylum seekers
demands it.
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